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Virginia, er ai., Case No. CI 22-1304

Dear Counsel

This matter came before the Court on Novermber 1, 2022, for hearing on Defendants’
Derurrer and Plea in Bar to the Complaint and Plaintiffs” Motion for Temporary [njunction.
Vince \I Wagner, T%q David A. Cortman, Fsq., and Daniel P. Rose. Iisq., appeartd on
Senalt of Plaintffs. M. Scot. Fisher. Jr. Esq. appeared on behalf of Defendants. Upon
con s.d:, -ation of the piu dirgs und the arguments of counsel. the Demurrer and Plea in Bar arc
OVERRULED [N PART and SUSTAINED JN PART. and the Moton tor Temporary
Iaiunction is DENIED for the following reasons.

. The Parties

cints” Ples in Bas is presised on tie allegations in the Complant. {(Sey Plea in Bar €% 1-8 & Def. Br.in Supp.
Ax required wher cansidering a demuerer and a plea in bar based on the pleadings. the facts recited herein
are taxen itomn plaintidfs compiaint ana aceepted as rue. along with all reasonable interences from those facts. and
vicwed in the fight most tavorable 0 nlairtiffs, Pucker v Curilion Clinic, 296 Va. 319,330 (2018).
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Defendant. The Harrisonburg City School Board (“Scheol Board™). is a public
corporate body that governs the Harrisonburg Clty Public Schools ("HCPS™. (Compl. € 20).
Defendant Michael (. Richards ("Dr. Richards™) is the Superintendent ot’ HCPS and,
according to Plaintiffs, is ultimately responsible for adopting and implementing the policy and
nraclices challenged in this action. (/a. ¢ 27). Plaintiffs 3led suit against Dr. Richards solely in
1is ulficial capacity as Superintendent. ({d. © 28).

Fach plaintiff is a practicing Christian who bases his or her beliefs on the Bible. (Jd 9
67). Each plaintii¥ is an active member of a Christian church and otherwise implements his or
her Christian faith in daily life. (4 €€ 68-71). Plainufts kelieve thar God created the family
and cherged parents with the primary responsibility of raising. guiding, and caring for their
children: that parents and family play an essential role in maintaining children’s physical and
mental Seaith and well-being: that God created two sexes, male and female. and that thesc two
sexes are a core part of God's intended design for humanity; and that cach person is born with

J

a fixed biological sex that is a gitt from God and not subiect to change. (1d % 73-76).

Plaintit Deborah Figliola is empioved by HCPS as a special-education and English
teacher. {7d € 13). Fighola is aware of at least 10 students in hex school “who question and
struggle with their gender identity.” and she has personally worked with three of them. {(/d. ¢
393, Figliola believes, pursuant to “her life experiences and religious beliefs,” “that she cannot
ever ousa 2 child towards a gender transition, and that she can never block children struggling
with these issues from the benefit of their parents’ involvement.™ (Id. % 42).

Plaintff Kristine Marsh is cmpioved by HCPS as a reading specialist. (/a4 16). Due
t¢ her “religiouns beliets and conscience.” Marsh “cannot encourage children towards a gender
qransiton. nor can sie withhold information about children’s gender coniusion from their
parerts.” (/d € 49).

Plaintil? Laura Nelson s emploved by HCPS as an LEnglish-as-a-second-language
teacher. UJd. € 17).7 Newon is aware of several children “who struggle with gender-identity
iesuesT at her sehool, one of whom s in her class. (/& € 534). Due to her “reiigious and personal
he'fefs Nelson “cannot atfirm a gender identity inconsistent with a student’s biological sex,”
and carnot “witbhold infermation about students” gender from their parents.” (/d. % 53).

Nelson and her husband. Piainiff Timothy Nelson. have three children crroded in
HICPS schooss. (7d € 18). The Nelsons allege that HCPS “requires school staff to directly
istertere with their ability 1o parent and to assist their children should one of them struggle
with gender identity,” which is conirary to the Nelsons” “religious and personal beliets about

Faising children.” (/d. & 60).

CFielols Marsh, and Nelsen are reterred to as the “Teacter Plaintiffs.”
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Plaintiifs John and Nicoletle Stephens have uree children enrolled in HCPS schools.
(I € 19)7 Mr. and Mrs. Stephens “feel strongly” that they cannot “parent their children well
if the school hides information from them ot lies to them about their chiidren’s identity,
mental health. ¢r other struggles.” and they "want 1o he informed so they can continue to do
what is best for their children.” (/d € 65-60).

Teacher Plaintiffs believe that they must retrair. from “personally affirming or
communicating views about human nature and gender jdentity™ that are conftrary 1o their
hetiefs. They also believe that "using ‘preferred pronouns’ that are inconsistent with the chiid’s
biological sex is harmful to the child.”™ (Jd €€ 77-78). Teacher Plaintiffs will not use a student’s
preferred pronouns i they do not correspond with the student’s biotogical sex. (Jd. € 202),
Teacher Plaintiils’ religious beliels “prevent them from iving to or intentionally deceiving the
parents of the chiidren they teach.” and they will not conceal from parents information
regarding a student’s use O [ a name different from their glven name or use ot proncuns difierent
from taeir biological sex. (/4 79 203).

Parent Piaintiffs believe they have a God-given responsidiity 10 provide for and
participate in il aspects of thelr childrer’s upbringing b a way that is consistent with their
{aith. including educational decision-making. (/d % 83, 222). Parent Plaintiffs believe that
chiidren “should not he encouraged 10 undertake “social transition” of ‘medical transttion.’
because of the complexity of the iesues involved and children’s inability to thoroughly asscss
the long-term conscquences of such actions.” (/d. 4.88). Parent Plaintiffs believe that God
creates individuals as either male or fernale. und that this is an immuzable characteristic their
childsen should not seek o change. (/d € 221). Due to their “religious ard philosophical
beliefs.” Parent Plaimiifs will not “aftirm” their children’s “discomfort with their biological
sex” or a gender “that is inconsistent with their God-given sex.” and wouid instead seek
medical and psychotherapeutic hep and otherwise cncourage their children consistent with
the'r taith. (Jd Y9 89-91).

I1. HCPS Policy 491

[- 2021, the Virginja Department of Education (VDOE) issued “Mode! Policics for the
Treatment of Transgender Students in Public Eiementary and Secondary Schools.™ (Compl. ©
937, Following VDOE's direction. on August 17, 2021, HCPS revised its “Equal Educational
Opportunitics.-’l\iondiscriminalio:‘, Policy” (Policy 201} 10 inciude “gender identity.” (/d. € 94.
Ex 1 & 2) Staff and students are required 10 abide by Policv 401. (Jd. € 97).

Policy 401 provides:

FFducational opportunitics shall be availahie for all students, without regard to
ex. sexual orientation. pernder. gender identity. race, color, national origim,
cthaicity. disability. religion, ancesiry, age, marita: status, pregnancy, chiidbirth
or related medical conditions. military status, genetic inforrnation, or any other

e Neisons and the Stephenses are referred fo as the TParent Plaintiffs.”
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characteristic protected by iaw, Lducational programs shall be designed to meet
e varving needs of all students.

(ld at Ex. 1)

The policy establishes a grievance procedure for students who believe they have been
the victim of prohibited discrimination. (@), The policy also requires employees who have
knowledge of concuct which may constitute prohibited discrimination 1o immediately repor?
such conduct to a compliance officer. (/d). The policy prohibits retaliation against students or
school personne! who report discrimination or participate in related proceedings. ({d.). The
policy directs that training o prevent discrimination should be included in employee and
student orientations and also as employee in-service training. (Zd ). Plaintiffs chalienge both
Policy 401 and HCPS's implementing practices. including training to staff and teachers. and
glokaiiv characterize Policy 401 and related practices as the “Policy.” (/a. ¢ 1}.

As part of teacher and stef training in August 2021, HCPS presented slides titied
“Supnorting Our [ransgender Students.” (/. §9128-130, 133-139). In the presentatior, HCPS
siated that it had established “[n)ew practices regarding use of preferred names and pronouns:”
dhat 4 ~Classroom Practice” to “[ijmmediately [1jmplement™ is 1o “[ajsk preferred names and
prenouns;” that a student’s preterred name and pronouns should alwayvs be used even if
ditferent trom school documentation: that the student’s preferred name should be used at
sehool bus not in communication with parents’guardians if they arc upaware of the name: and
that @ student’s gender transition should be kent confidential and that it is “not appropriate to
{ake the lead™ on sharing information concerring e student’s gender or preferred name or 1o
contaer narents/guardians for their permission to utilize 4 preferred name. (/d. at Ex. 3).

HCPS separately provided training on Policy 401 to school counselors. (/. § 131). As
nart of this training. counselors were instrucicd Lo report to administration any teachers who
were not using preferred names and pronours. (/d. € 132). {1CPS administrators and counselors
were required to attend an additional training conducted by a third-party organization titled
~Supporting LGBTQ Youth™ (e € 141, Ex. 7 and a “Bullying Prevention” presentation was
qade ar g school hoard work session, (id © 144, Ex. 6). Teachers and staff also received
addizional training during the schooi year. (/d. 4% 131-134, Ex. 8). These presentations touched
om Policy 401, the practices HCPS implemented thereunder, and communications to
parents‘guardians concerming a student’s gender transilion andor preferred names and
senerai’y consisient with the initial training provided 1o teachers and

1S
Prs

ProtouUns, g meannet g
stett in August 2021, (/d. ©€ 144-1300.

PSR jssued a document recommending a “hest practice” regarding a student's gender
srensition. (Compl. Lx. 4). The document provides that “[s]chool counselors should serve as
‘he lead in the intervention process. working collaboratively with administration and, when
appropriate. tamilies.” (/4 ). The school counselor informs administration regarding a stadent’s
gender transition, sets a meeting with the student, corpletes the "HCPS Gender Transition
Action Plan”™ with the studeni, provides resources to the student and farmily as appropriate,
assists in student znd stail intervention and education as appropriate. and provides fotlow-up
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inrerventons and support for the student. (/c). The form to be completed with the student asks,
among o:ber things. whether guardian(s) are supportive of the swudent's gender status and, if
not. whether any additional considerztions must he accounted for in implementing the student’s
pender transition plan. (Id). A potential action item tisted on the form is whether 1o
~Teimpower family relationships.” (d.).

Teachers are dirccted to “cennect with the student’s school counsclor” it they arc
unaware whether the student's parent guardian s supportive of a name or pronourn change.
(Corph ¥ 125, Ex 3). Plaintiffs allege that the ~school counselor therefore decides whether it
is “appropriate’ 1o involve parents and whetner to proceed with a school-sanctioned ‘social
wansicion.” and that cach “of these steps are taken without parental notice, consent, or
mvolvement.” (/d. 4 110). Plaintifts aiso allege that special-cducation teachers were instructed
rot w include information about pender-identity 1ssues 0 certain paperwork because parents
might see it (Jd. *% 154-153). Plaintiffs allege that these practices “were rolled out 1o school
steff and the public end implemented for the 2021-2022 school year.” (/d. 9 96). leacher
Piaintitfs “are cumrently under the ohligation to abide by” and follow these practices. (/d. ¢
157-138), However. “{nlone of the Teacher Plaintifls will use a student's preferred pronouns
it thev do not correspond with the student's hiological sex,” and “[n]one of the Teacher
Parents” will “keep such information hidden from parents.” (Jd. % 202, 209%). Plaintifts allege
ceat HOPS will deem such noncompliance as a form of discrimination or harassment, with
consequences up to and including termination. (Id €% 186-189, 204, 207).

[il. Plaintiffs’ Causes of Action

Ip Count L. Teacher Plaintitfs assert that their right to frecdom of speech under the
Viroinia Constitution. Article [, § 12. is vioiated by HCPS compelling them to use preferred
names and pronouns they do not agree with and prohibiting them from informing parents of
Pe same, (/d. €4 232-254). In Count 1I, they claim that this also acts to unconstitutionally
discrimirate against them based on their viewpoint, (Id ¢ 255.268). In Count III, Teacher
Plaintifs claim that their right to free exercise of religion under the Virginia Constitution.
Article T § 16, and the Act for Religious Freedom, Va. Code § 57-1, is violated if they are
required to personally arfirm and communicate HCPS's “preferred message about gender
\dersity, including through the use of preferred pronouns that differ from a student’s biological
. and in concealing stch information about pronouns and names from parenis. (Id. €9 269-
243y in Count TV, Teacher Plaintiffs assert that their statutory right 10 exXercise of religion, Va.
Coge § §7-2.02. is vielated for the same reasons. (/d. *¢ 280-2906).

n Count V. Parent Plaintiffs claim that their due process rights under the Virginia
Ceanstitution. Artiele 10§ 11, Virgima Code § 1-230. 1. and Virginia common law 1o make
decisions concerning the care, custody, and control of their children is violated by HCPS
Saciiitating. encouraging. or alfirming a child’s gender wransition, inciuding by using a child’s
preferred name or pronoun which differs trom their biological sex, without involving the
porenzs. (Jed €€ 297-331). In Coumt V1 Parent Piaintiffs claim that their right to free exercise
of reigion under the Virginia Constituiion. Article 1. § 16, and the Act for Religious Freedom.
v Code 8 37-1. s violated by HCPS intertering with their provision of faith-based advice
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and euidance te their children. and by withho!lding information from parents who hold
unsupportive religious beliefls. (/d. ** 332-350). In Count VI, Parent Piaintiffs claim that their
starutory right o exercise of religion. Va. Code § 57-2.02. 1s violated for the same reasons. (/d

€ 331-.362).

TV, Defendants® Demurrer & Plea in Bar

Defendants demur on the grounds that Plainufts lack standing because they have not
alleged an actual injury (all counts): that the School Board is sovercignly immune from
Plaintitfs” claims (all counts); that an independen: claim does not lie against Dr. Richards (all
counts): chat Ariicte 1, §§ 11, 12, and 16 of the Constitution of Virginia are not seif-exceuting
and do not create private rights of action (Counts [ 1L IL. ¥, V1); that Virginia Code § 1-240.1
doss not create a private right of action and a substantive due process or commen law “parental
riphts” claim does not exist (Count V') that Virginia Code § 57-1 does not creaie a private
cause of action (Counts 11 & VI); that the policy and practices 4t issuc are permilted by
Virginia Code § 37-2.02(k) (Counts [V & V1) and that Plainiiffs have tailed to allege
suficient facts to support thetr cleims (atl counts).

Defendants also fited a Ples in Bar. The plea asseris that the School Board is sovereigniy
‘e, that no claim lies against Dr. Richards. and that Plaintiffs lack standing for the reasons

set Sorth in the Demurrer.

A Analysis of Defendants’ Demurrer & Plea in Bar

~The purpose of a demurrer 1s 10 1est the jepal sufficiency of a pleading ™ Fuste v
Riverside Healthcare Ass'n Inc., 205 Va. 127, 131 (2003). A demurrer is sustained “if the
pleading. considered in the light most favorable 1o the plaintitf, fails to state a valid cause of
setion.” Welding, Ine. v Bland Chiv. Serv. Auth. 261 Va, 218,226 (2001).

s A demurrer admits tse wuth of all properly pleaded material facts. Ail reasonable
factual inferences tairly and justly drawn from the facts alleged must be considerec 1n aid of
the pleading. Flowever. & demurrer dees not admit the correctness of the conclusions of law
reund i the challenged pleading.” Fuste. 263 Va. at 131-32 (citation omitted). The court also
“may ignore @ party’s factual allegations™ 1f they are “contradicted by the terms of authentic,
upambipuous documents” attached to the complaint. Ward s Equip., Inc. v. New Holland N.
A I 254 Va. 379, 382 (1997).

~A plea in bar asseris a single issue. which. if proved, creates a bar to a ptamtiff's
recavery. The party asserting a plea in bar bears the burden of proof on the issue presented.”
Herwthorne v, VanMarter. 276 Va. 366, 377 (2010). When the parties do not present evidgence.
only the pleadings are considered, with the facts atleged in the complaint taken as true for
purposes of resolving the plea in bar. Seqmidt v Household Fin. Corp., 1f, 276 Va. 108, 112
{2008).

A Standing
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Courts have the power Lo issue declaratory judgments “[1]n cases of actual controversy.”
Va. Code § 8.01-184. ~| T jhe Declaratory Judgment Act dogs not give trial courts the authority
(0 render advisory opinions, decide moot questions, Or answcer inquiries that are merely
speculative.” Bd. of Supers. of Loudoun Cnty. v. 1own of Purcellville, 276 Va. 419, 434 (2008).
So. although he Declaratory Judgment Act permits the dectaration of a party’s rights “before
they mature.” the party must plead sufficient facts supporting a private right of action under
suhsantive law. Cherrie Va. Health Servs., Inc., 292 Va. 309, 3 17-18 (2016); see also Deerfield
v Cio of Hampton., 283 Va. 759,764 (2012) ([ A alaintiff has no legal standing to proceed 1n
the case if its factual allegations 2 to show that it actually has a substantial legal right’ to
assert.” .

~Sunstantive law includes the Constitution of Virginia, faws enacted by the General
Assembly. and Historic common-law principies recognized by our courts.” Jd. at 514, With
respect to statutory claims, “the plaintiil’ must possess the “lesal right’ to bring the action.
whici depends on the provisions of the relevant statute.” /d. at 313 (quoting Goldman v
[ andsidle. 262 Va. 364, 371 (2001)). A statutory right of action “exists when a statute expressly
authorizes 1.7 /d. “When a statute is silent. however. [courts] have no authority 1o infer a
statutory private right of action without demonstrable cvidence that the statutory scheme
necessarily implies iU fd

Here, Teacher Plaintiffs sufficiently allege the existence of an-actual controversy within
the framework ol the Declaratory Judgment Act. They allege that the School Board has adopted
policies und practices which are currently effective and which Plainuffs canrot and will not
fullow. Teacher Plaintiffs further allcge that they are under a credible threat of discipline for
not complying with these policies and practices. in violation of their constitutional and
statutory rights. A declaratory judgment is an appropriate vehicle for resolving their claims. As
discussed helow. however, Parent Plairtiffs have not sufficiently alleged the existence of 4
present coniroversy ripe for adjudication under the Declaratory Judgment Act.?

B. Sovereion Immunity

As “a general rule, the sovereign is immune not only from actions at law for damages
hat 1iso TOm SUils in equity to restrain the government from acting or to compel 11 10 act.”
Gray v Va Sec'y of Transp.. 276 Va. 93, 102 (2008). “The Commonwealth and ils ageneies
are ‘mmune from liability in the absence of an cxpress constitutional or statutory waiver of
soverelgn immunity.” /d.

1. Article I, 8§ 11, 12, & 16 of the Virginia Constitution

Y aithaugh Defendants argue that Virginia Unde § 22.1-87 provides the sole right of action for 4 paty aggrieved by a
schoo! board decision, it “mmay no: be the exclusive manner of chailenging a schoo. board decision.” Lafferty v. Sch.
Be of Fairfax Ono. 293 Va 354, 382 (2017) Indecd, the Supreme Court of Virginia has neld: “In cases of actsal

controversy, a declaratory fudgment sction could challenge a schoal hoard policy when there is an

antagonistic
asseruon and denmial of right”  whether that right be derived {Tom Statiies. Coinmon law. ar constitutional law.” /d
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“[Sjovereign immunity does not preciude ceclaratory and injunctive relief claims based
on self-executing provisions of the Constiwution of Virginia....” DiGiacinto v. Rector &
Visitors of George Mason Univ.. 281 Va. 127, 137 (2011) (citing Gray. 276 Va. at 104-07). “If
a constitutional provision is self-cxecuting, no Ifurther legislation is required to make it
operative” and the provision “is enforceable in a common faw action.” Gray, 276 Va. at 103,
i 06.

Constituwional provisions can be self-executing in four ways. First, a “constitutional
provision is self-execuling when it expressly so declares.” Robb v Shockoe Ship Found.. 2128
Va, 678, 681 (1983). Sceond, constitutional provisions “in bills of rights and those merely
declaratory of common law are usually considered self-executing.” Id Third. provisions of “a
negative character are generally. if not universally, construed to be self-executing.” /d. at 681-
82 Fourth. a ~constitutional provision may be said to be self-executing if it supplies & sufficient
ruie by means of which tre right given may be employed and protected, or the duty imposed
may he enforced.” Id. at 682.

For example, Article I, § 14 of the Virginia Constitution states: "That the people have
a right to uniform government: and. therefore, that no government Scparal€ from. or
irdependent of, the government of Virginia. ought to be erected or established within the limits
thercof,” In holding this provision self-executing. the Supreme Court of Virginia reasoned:

Article 1, § 14 is within the Bill of Rights of the Constitution of Virginia. Further,
the second portion of Article 1. § 14 is stated in the negative, prohibiting any
sovernment “separate from. or independent of, the government of Virginia.” This
profiibition does not require [urther legislation 1o make it operative. Therefore,
under the test articulated in Gray, we hold that Article 1, § 14 is self-executing
and therefore [the defendant university] does not have sovereign Unmunity as 1o
claims arising under that provision.

DiGiaeinto. 281 Va. at 138,

i. Article], § 11 - Due Process

Articie I, § 11 of the Virginie Constitution provides:

That no person shall be deprived of his fife. liberty, or property without due
orocess of law; that the General Assembly shall not pass eny law tmpairing the
abligation of contracts: and that the right o be free from any governmental
diserimination upon the basis of relieious conviction. race. color. sex, or
nationai origir shall not be abridged. except that the mere scparation of the sexes
shatl not be considered diserimination.

The Court will assume withowt deciding that Article 1. § 11 is self-executing and
provides Parent Plaintiffs a privawe right of action, becausc Parent Plaintiffs’ claims are

tuctuatly deficient and dismissed on other grounds. “The doctrine of judicial restraint dictates
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that feourts} decide cases on the best and narrowest grounds av ailable. A fundamental and
im.u_..xtal,dln& precept of this doctrine is that unnccessary ad] udication of a constitutional issue
should be avoided.” Commonwealth v Swann. 290 Va. 194, 196 (20195).

it. Article I. § 12 — Freedom of Speech

Article 1. § 12 of the Virginia Constitution provides:

That the freedoms of speech and of the press are among the great bulwarks of
liberty, and can never be restrained except by despotic governments: that any
citizen may freely speak, write. and publish his sertiments on ail subjects. being
responsibie for the abuse of that right: that the General Assembly shall not pass
any law abridging the freedom of speech or of the press, nor the right of the
ncople peaceably to assemble. and to pet Yion the govermunent for the redress of

arievances.

\n DiGiacinto. the constitutional provision at issug was held self-executing because it
was within the Bill of Rights and stated in the negative. prohibiting certain action. Likewise,
Article 1§ 12 is seli-executing: “It is part of Virginia's Bill of Rights, and it specifically
nrabibits abridgement of the freedom of speech and petition.” Draego v. City of Charlottesville,
2016 WL 68340235, at *22 (W.D. V. Nov. 18, 2016); see also Loudoun Cnty. Sch. Bd. v. Cross,

2021 WL 9276274, *6 (Va. Aug. 30, 2021) {applying Va. Const. art. I, § 12 10 a teacher’s

comments opposing a school board pelicy}).

iii. Articie 1. § 16 — Free Exercise of Religion

Article 1. § 16 of the Virginia Constitution provides, in relevant part:

| A men are equally ertitled 10 the tree exerclse of religion, according to the
di c ates of conscience. .. Ne man shall be compelled to frequent or support any

religious worship. piace. or minisiry whatsoever, nor shall be enforced,
restrained. motested. or burthened in his body or goods. nor shall otherwise
suffer on account of his religious opinions or belief: but ali men shail be free to
profess and by argument to maintain heir opinions in matters of religion, and
the same saall in nowise diminish, entarge. or affect their civil capacities.

The Court does not reach the issue whether this provision is self-executing. Virginia
Code ¥ 37-2.02 provides statutory protection for the free exercise of religion. The statute
dofines ~free exercise of religion™ to include “the exercise of religion under Article 1, Section
16 of the Constinution of Virginia.”™ Va. Code § 37-2.02(A). The statute also tracks the language
o7 Virpinia case law and its est for & free C\LI’LI“\L claim. See Horen v. Commonwealth, 23 Va.
AP, 733,742 (1997) (holding Va. Const. art. 1. § 16 ~prohibit{s] state imposition of substantial
'D'Llrdm.s on the exercise of religion unless the 5tdL€ advances a compelling government interest
which is rurthered in the Jeast resirictive manner ). Since the statute provides a remedy, the

Court will not unnecessarily adjudicate the constitutional issue. Swann. 290 Va. at 196.
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2. Virginia Code §§ 1-240.1 & 57-1

These stauttes do not create a private right of action. Virginia Code § 1-240.1 states: "A
narent has a fundamental right to make decisions concerning the upbringing, education, and
care of the parent’s child.” Va. Cede § 1-240.1. The statute s prefaced by another statute in the
same chapter, which provides: *The rules and definitions set forth in this chapter shall be used
i1 the construction of the Code and the acts of the General Assembly.” Va. Code § 1-202. The
stalute espouses a general principle used in construing other statutes and acts. [t does not
contain a statutery enforcement provision and does not provide & private right of action. See
Cherrie. 292 Va. at 315-16 (stating when a statute is silent as to whether a right of action exists,
one carnot be inferred “without demonstrable evidence that the statutory scheme necessarily

implics 117).

Licewise. Teacher Plaintifs fal 1o state a cause of action under Virginia Code § 37-1.
This provision recites the 1786 Virginia Ac: for Reigious Freedom and enshrines importarnt
principles of religious freedom, but it does not expressly provide a private right of action. fd.
Raiher, Virginiz Code § 37-2.02 provides a right of action for religious freedom claims. See
id, § 37-2.02(A) (" Ixercise of religion” means the exercise of religion under ... the Virginia
Act for Religious Freedom (§ 37-1 et seq.)™). Virginia courts will not “infer a private right of
sction when the General Assembly expressly provides for a different methed of judicial
enforcement.” Cherrie, 292 Va. at 316,

3. Claims agsainst Dr. Richards

The Comnplaint ailcges that the “School Board has final policymaking and
decisionmaking autnority for rules. regulations, and decisions that govern HCPS,” including
the practices chalienged in this action. (Compl. € 223. The official-capacity claims against Dr.
Richards fail because they are redundam with Plaintifts” claims against the School Board. See
Kentciv v Graham. 473 U.S. 139, 166 (3983) (holding an official-capacity suit against a
pubiic official is “to be treated as a suit againsi the [government] entity™). “[TThe real party in
irterest in an official-capacity suit Is the governmenial entity and not the namec official.” Hafer
v Medo, SU2 LS. 21025 (1991). Here. the real party 1n interest is the School Board, which
promulgates schoot policy and under whose authority Dr. Richards operates, so the individual
¢laims against Dr. Richards are dismissed.

C. Sufficiency of Plaintiffs’ Allegations’

1. Counts 1 and Il (Teacher Plaintiffs’ claims of compelied speech and
viewpoint discrimination under Art. 1. § 12)

Tne Court will not adcress the sufficiency of the allegations Lader Counts 1 and Vi, because the right of action for
& Sroe evercise ciaim is sel forth in Virginia Cade § 37-2.02 (Counts 1V and VII},
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Article 1. § 12 of the Virginia Constitution 1s ~co-extensive with the free speech
provisions oi the fe(ieral First Amendment.” Loudoun Crry. Sch. Bd., 2021 WL 9276274, at *6
(quoting Elliott v Commonwealth. 267 Va. 164, 473-74 (2004)). “[Flreedom of speech
“Inciudes hoth the nght 10 speak freely and the right to refrain from speaking at all.”™” Janus v.
Am Fed of State. Cry.. & Mun. Emps., Counc:’f 30 US| 1388.Ct 2448, 2463 (201%)
f_quonnu Wooley v _-'1'{(4}'”@}”&, 430 LS. 703, 714 (1977, Thereiore, the government “may not
compe! affirmance of a nelie! with which the speaker disagrees.’ Y Hurley v. Irish-Am Gav.
Leshian & Bisexual Grp. of Bos.. 315 LS. 337, 573 (1993). The oowmmmf also "may naot
reculate speech based on its bubxtanm content or tace message it conveys.” Rosenberger v.
Rector & Visitors of Univ. of Va.. 315 US. 819 8§28 (1693) (citation omitted).

“i§jchoolieachers do not shed their constitutional rights 1o freedom of speech or
expression at the schoolhouse pate.” Lee v. York Cnry. Sch. Div, 484 F.3d 687. 693 (4th Cir.
lil} 1 (quotation omitted). “Nevertheless, certain limitations are placed on the free speech
jzhts of schoolteachers™ as pubiic employees. fd In determining whether their spccuh 1$
sronected. courts consider a two-part Inquiry: Isrst was the spef:\.h at issue “that of a pmatc,
¢itizen speaking on a matter of publm concern:” and second, does “the employee’s interestin”
constitutionaliv protected expression “outweigh] the public employer’s interest in what the
emplover has determined to be the approp: qate operation of the workplace.” Id. {ciation
omitted): see afso Gareetti v. Ceballos, 547 U5 410 416 (2006) (*[T]he First Amendment
proiects a public emplmcc s right, 11 u:mﬁ circwmstances. to speak as a citizen addressing
maiters of public concem.” )

Concerning the first inquiry, “[c]ourts have > generally recognized that the pubtic schools
possess the right to regulate speech that occurs w ithin a compulsory classroom sefting, anc
that = schocl board’s abitity in this regard exceeds the permissible reeulation of speech in other
governmental workplaces or forums.” Lee. 484 1.3d at 695 (citing Hazelvood Sch. Dist. v,
Kuhimeier. 484 U.8. 260, 267 (1988)). “{F]rec speech rights in a school environment are not

dLLlLL“lldll\,Ll] v coextensive with the rights af adults in other setiings.”™ Id. (quoting Hazeiw 00d,
48+ LS. at Jvf)) For example, if the c,omcsu.d speech is “curricular In nature. it does not
constiiuie speech or a matter of public concern.” /d. at 697 (Lmng? Boring v. Buncombe Cnty.
Reb of Fdue.. 136 F.3d 364, 368-09 (4th Cir. 1998) (en banc)).® On the other haund, a school's
interest in llﬂllllﬂL a teacher’s speech is not great when the speech is “neither shown nor can
be presumed to have in any way either impeded the teacher’s proper permrmance of his datly
dutics ir the classroom or to have interfered with the rt,guiar operation of the schools

penerally” Pickering v. Bd. of Ed of Twp. High Sch. Disi. 203,391 L S. 563, 572-73 (1968).”

Siar speech constitutes “schooli-spe msered expression bearing the imprimaiur of the school™ that is “supervised

o facuiny members and designed o impart particutar knowiecge to the students.” { (citing Hareiwood, ~b4l Soat
Vi yee wive Garcetdis 847 LS. at 4 1, A28 holding statements made pursuant (0 8 public employee s "CMeial

re nut insulated from empleser {115\1;,1.'1“ bt also declming w extend this analysis o a case invalving
270 Comnek v Myers 461 US. 138, :46 (19837 (concluding that spcuh which

speccn reiated o scholarship o teach

Teunnot oe {'dIT]\- considered as relar in g L any I atter of "3\_‘ itical. social. or other concern o the LO[T]T"ILI’I]I\. s N0t @

mailer gl pubbc coneem

T kether Pickering applies 1o compelied speeen s iméecided. “When 2 public employer does not simply restrict
Siv distuptive specch bat comimands that its ernplovess mouth a message o its own behalf, the caleulus is
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Forexample. in Meriwerher v, Harrop, 992 ¥.3d 492 (6th Cir. 2021), a college professor
shared simitar religious views of Plaintifts in this case concerning the use of gender identity-
based pronouns. The court heid that “the use of gender-specific titles and pronouns has
produced a passionate political and social debate.”™ and that “[p]ronouns can and do convey a
powerfu! message implicating a sensitive topic of public concern.” /d. at 508. Through the
rrofessor’s retusal to address a transgender student “as a woman, he advanced a viewpoint on
gender identity” which “manifested his beliet thar sex is fixed in each person from the moment
of conception™ and “was a matter of public concern.” /d. at 509, The court then applied the
second part of the balancing test 1o determine whether the professer had sutficiently alleged
that his empiover violated his First Amerdmert rights by requiring he use a %Ludenl's preferred
name and pronouns even if they differed from the student’s sex at birth. /d at 509-1

In Loudoun County School Board v. Cross. 2021 WL 9276274 (Va. Aug. 30, 2021}, a
12l ol the Supreme Court of Virginia considered a temporary injunction granted, at least in
pdu under the free speech provision of Article I, § 12 of Virginia’s Constitution. The Court
neid thar a teacher has a right to speak on matters of public concern, and a teacher’s comments
“opposing a policy that might hurden his freedoms of expression and religion by requiring him
w0 speak and interact with students in a way that affirms gender transition. a concept he rejects
tor seeular and spiritual reasons.” constitute protected speech. /d.; see also Janus, 138 S. Cu
at 2476 (""SJexuval orertation and gender identity ... are uneoubtedl_\_ matters of profound
value and concern 10 the public.™

Here. Teacher Plaintiffs specitically allege that the School Board has implemented a
policy requiring them to use a student’s preferred name and pronouns. and to not disclose that
information © parents. in & manner that contradicts their beliefs. These allegations arc
supported by the documents attached to the Complaint and are sufficient to state a claim ot
compelled speech or viewpoint discrimination in violation of Article 1, § 12. Whether such
comumunications are pant of a teacher’s official duties. or whether their interest outweighs the
Schooi Board's interest in the appropriate operazion of the workpiace, cannot be decided on

demurrer

2. Count IV (Teacher Plaintiffs’ claims of religious discrimination under
Virginia Code § 57-2.02)

Virginia Code § 37-2.02(B) provides: “No government entity shall substantially burder
a person's free exercise of religion even i the burdeiresults from a ruie of general applicability
uniess it demonstrates that application of the burden to the person is (i) essential to further &
campelling govesnmental interest and Giothe least restrictive meang of furthering that
compelling governmental interest.” Substantially burden” means o inhibit or curtail
religiousls motivated practice.” /o § 37-2.02(A)

differest.” Juens 138 S0 Ceat 2473 zeneral. howewver, whe'] public emptovees are perfonming their job duties,
Ikeir speech may be controtied by :he.r emipiover 7 4 ar 2474, This is so because “Pwlhen an employee engages in
speech that ix part of the emplovee’s Job dufies, the employ c.c"s words are realiy the words of the employer.™ Ju
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Defendan:s contend that Teacher Plaintiffs arc not probibited from expressing their
taith. but the stawute protects more than that. [t prohibits the “substantial burden™ of religiously
motivated practices. The Complaint sets torth suificient factual allcgations that Teacher
Plain:itts are heing forced to affiem a message that violates their sincerely held religious
beliefs. See. e.g.. Horen, 23 Vi, App. at 745 (finding a substantial burden exists “where
governmental action compeis a party to atfirm « belief they do not hold™). These allegations
are sutticient to bring Plaintitis within the stature.

Defendanis” additional arcument that they are insulated from a stawtory challenge
because Teacher Plaintiffs cortest a rule of general applicability, or one cnacted for heaith and
safety, is unavailing at this stage. See Va. Code § 57-2.02(F) ("Nothing in this scction shall
prevent any governmental institution or facility {rom maintaining health. safety, security, or
discintine. ™). Virginia Code § 37-2.02(B) does not exempt rules of general applicability {rom
ibe siatute. [nstead, it savs the government shzll not substentially burden a person's free
exereise of religion even if the burden resujts from a rule of general applicability. /d. Moreover,
whether the challenged practices are part of “mairtaining health, safety, security, or discipline”
cannor ne decided on demurrer.

3. Count V (Parent Plaintiffs’ claims of due_process violations under
Article I, § 11) and Count VII (Parent Plaintiffs’ claims of religious
discrimination under Va. Code § 5§7-2.02)

Parent Plaintitfs’ al]egations “fail[! to sct forth a controversy that is justiciable. that is,
where specific adverse claims. based upon present rather than future or speculative facts. are
ripe Jor fudiclal adjustment.” I.c;__f_ffe*r'f;_.' - Sch. Bd of Fairfux Cnne.. 293 Va. 354, 361 (2017),
Abhough concerned about the practices set forth by HCPS for its teachers, Parent IPlaintiffs
have not sutficiently alleged that they have been or are likely (o be affected by these practices.

First, Parent Plaintiffs allege that HCPS employees are “forbidden™ from notifying
-nerr ~if their children were to seek to andergo social transition,’ *(Compl. € 218), but this 13
not a complete reading of the documents they submitied with the € omplaint. Those documents,
which are alieged to set forth the impiementation of the chalienged policy and practices, direct
teachers o inform the schoo: counscior of gender 1dentm issues and for the counselor to fead
« discussion with parents at the appropriaie time. The decuments do not support Parent
Plaintilis" allegation thui they will #oi be notitied if their childrer seek to undergo a social
razsizion.

Socond. the Complaint does not state that any of Parent Pl aintif¥s” chiidren have been
subiccred 10 name or pronoun communications from teachers or staff or that the parents
themactves have fa‘led to receive information concerning thelr own children and such issues.
Parent Plaintiffs” allegations are like those in Zaffersy, where a student and his parents alleged
that they were aggricved by a school board policy that may cause the ‘sharing of a bathroom
or locker room by a transgender student.” 293 Va. at 361, The Lou’t held that. although the

student was distressed by the policy and concerned e may violate 1t there was “no connection
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with an articulazed injury that [be) is suffering or will suffer based on the present facts as pled.”
Jd Parent Plaintiffs’ allegations are similar: they are concerned by the challenged policy and
practices but do nat allege that their children have been subjected to them. Their current
allegations do not show the existence of a present harm that they are suffering or will sutter,
and do not permit the inference that tkeir rights ~will be affected by the outcome of the case.”
as required for & declaratery judgment. Deerfield. 283 Va. at 764.

V1. Analvsis of Plaintiffs’ Motion for Temporary Injunction

“A temporary injunction aliows a court to preserve the status quo between the parties
while Hiigation is ongoing.” May v R.A. Yancey Lumber Corp., 297 Va. 1. 18 (2019). *{T)he
granting of an injunction is an extraordinary remedy and rests on sound judicial discretion to
pe exercised upon consideration of the nature and circumstances of a particular case.” Levisa
Coui Co. v Consolidation Coal Co.. 276 Va. 44. 60 (2008). “No temporary injunction shall be
awarded unless the court shall be satisfied of the plaintiff’s equity.” Va. Code § 8.01-613.

A plaintiff seeking a preliminary injunction must estahlish that ke 1s lixely to succeed
on the merits, that he is Jikely to suffer immeparable harm in the absence of preliminary reliet.
that the balance of equities tips in his favor. and that an injunction is in the public interest.”
Winter v. Nar. Res. Def. Couneil, Inc.. 535 U.S. 7, 20 (2008); see aiso May. 297 Va. at 17-18
(plaintifT must show irreparable harm and no adequate remedy at law). “[ A]ll four requirements
must be satisfied.” Real Truth Abowt Obama, Inc. v. Fed. Election Comm 'n, 575 F.3d 342,346
(41h: Cir. 2009). vacazed on other grounds, 359 1.5, 1089 (2010).°

Plaim-iffs tail o satisty the second requirement that they are likely to sutter irreparable
marm i an injunction is not entered now. Pr. Richards” sworn declaration states that emplovecs
have not been discinlined tor failing o follow the practices regarding preferred name and
prosows use. (Richards Dect. €% 23, 26-27). Dr. Richards also states that TICPS has a policy
(Policy 103) that teachers can utilize to raise complaints and address potential conflicts, that
this process has been utilized for at least one eacher with success, and that Teacher Plaintiffs
have not initiated this process for themselves. (/4 9¢ 25-27, 28). Although Teacher Plainutis
present evidence that they are in fear of discip'inary action or other type of enforcement, Dr.
Richerds unrebutted testimony indicates that. ar tais time. HPCS 1s not disciplining teachers
for ziiing 1o ask students their preferred namces and pronouns, for failing 10 use a student's
preferred names and pronours. or tor sharing (or not sharing) such information with parents.
Teacher Phaintiffs may also have a reasorable cecommodation available if they bring these
concerns 1o HCPS. A possible accommaodation is even suggested by Teacher Plaintifts in their
Complaint. (See Compl. ¢ 81) {(*Teacher Plaintitfs can avoid using requested pronouns when
doinz <o would violate their religions heliefa while simultaneousiy not intentionally using
other gender-specilic pronauns that a student has specificaliy asked taem not o use.”).

S Sinee e Faurth Cirenit Secided Row! Traci, most Virginia Clreull courts have evaluated teriporary ipjuncticns
o Real Pruch seqaential snalvsis.” Frewnason S0 Area dss'n dncov ity of Nortolk, 100 Va. Cir. 172, 2018
WOS3627I7. ar 79 {City of Norfoik 201 8). Rea! Trudh applics Winter's standard for a preliminary injunction. which
also appied in their triels, and reguires a shewing that plaintiffs are likely 1o suffer irreparable barm in the

the partia

abseney ofan infuncton.
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To ke sure, “a likelv constitutional vioiation” constitutes irreparable harm. Leaders of
a Beantiful Struggle v. Bait. Police Dep 1. 2 F.Ath 330, 346 (4th Cir. 2021). Teacher Plaintiffs
have sutficiently alfeged a constitutional violation for purposes of demurrer, but a temporary
injunciion developed by an evidentary record requires more. Indeed, if the implementing
cuidance for Policy 401 is not being enforced {and Dr. Richards unequivocally and without

challenge stated there has been no actuat discipline and no threat of potential discipline), then
‘Teacher Plaintiffs are not likely 1o face adverse action, at least at this time, for following their

conscience and refusing HCPS's guidance regarding Policy 401 A temporary injunction is
ineppropriate under these circumstances. See May. 297 Va, at 18 (stating temporary injuncuions
serve to “preserve the status quo™); Large v Clinchfield Coal Co., 239 Va. 144, 148 (1990)
(~{N]o prohibitory injunciion against an anticipaied wrong will issue unicss there is reasonable
ceuse to believe that the wrong is one that would cause irreparable injury and the wrong is
actually thireatencd or upprehended with reasonable probability.”™); see also Ricardy. USD 473
Geary Chntv. Sch. Bd. 2022 WL 1471372, at *3 (D. Kan. May 9. 2022) (CIn denying
nreliminary injunctive relief regarding the Preferred Names and Pronouns Policy, the Court

specitically relies on statements made by tae District that Plaintifl’s current practice i$ not
subject o discipline.” ).

VL. Conclusion

For the reasons set forth above. the Demurrer 2nd Piea in Bar are OVERRULED as to
Counts L [, and TV, and SUSTAINED as 1o Counts 111V, Vi and V1T and to the individual

claims against Dr. Richards. The Motion for Temporary Injunction s DENIED. Plaintitfs are
gramed leave to {ile an Amended Complaint.

Mr. Wagner will prepare an Order incorporating these rulings and circulate it to Mr.
Fisher for endorsement prior to tendering it to the Court. Plaintiffs have 14 days from the entry
of tie Order to file an Amended Complaint, and Defendants have 14 days from the filing of
‘he Amended Complain: to file responsive pleadings.

Sincerely,

Andrew S. Baugher
Judge

S0

Co vt e
Davic A, Cortman. Esquire {(via emzif oniy?
[>anicl B. Rose, Esguaire {via emaii only]
Ko an Bangerl Esquire (via email oniy;
Katherine Anderson, Faiquire ivia email aniyy
ceremy D Capps. Bsquire (via emalt eniv)
Baire K Q' Brien, Esguire (vie email only )
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